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igh-tech businesses should look to arbitration when they have
commercial disputes because arbitration’s core features
respond in a compelling way to the needs of the high-tech
community for expert decision makers. The term “high technology” (or
the shorter version—“high-tech”) is routinely used in modern vocabu-
lary, but the meaning is hardly precise. Even dictionary definitions are
quite general. One defines “high technology” as “technology that uses
highly sophisticated equipment and advanced engineering techniques,”

such as microelectronics, genetic engineering and telecommunications.!
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In the early 1980s, the Organization for Econ-
omic Co-Operation and Development (OECD)
created a list of manufacturing businesses in the
“high-technology” sector that produce “high-
tech products.” This list contained the following
businesses: aerospace, pharmaceuticals, comput-
ers and office equipment, electronics, communi-
cations and precision instruments.’

High-technology companies often contract
with one other and with companies that provide
services to other businesses. For example, they
enter into contracts to: acquire, sell or finance a
high-tech business or project; manufacture, dis-
tribute and/or deliver high-tech products or pro-
vide a high-tech service; license patents or other
intellectual property rights; and purchase insur-
ance policies covering risks associated with the

Designing and manufacturing these products
involve intricate processes that can challenge
even the most experienced aerospace engineers.
Telecommunications and IT systems facilitate
the transmission and receipt of voice, data and
video signals instantaneously across oceans and
over wide geographic expanses via terrestrial and
satellite-based networks. These businesses have
had a transformative impact on the economic,
social and cultural fabric of modern life. Rev-
olutionary advances that have changed how peo-
ple work and play include fiber optics, digital
communications, state-of-the-art network equip-
ment, consumer devices enabling a broad array of
applications, advanced software, and creative net-
work management. A significant development
noted by one IT executive was the design and

The lack of an expert decision maker in litigation is
the principle reason why arbitration is better suited
to resolve complex technical or scientific disputes.

production or operation of high-tech assets.
Arbitration has distinct advantages over court
litigation when contracting parties have a com-
plex commercial dispute that needs to be resolved
promptly, fairly and economically. Disputes that
arise in high-tech fields tend to be among the
most complex. High-tech businesses have other
characteristics in common besides complex that
make arbitration a more efficient and effective
process for them to use to resolve disputes.

Shared Characteristics of High-Tech
Businesses

The traits that high-tech businesses have in
common are complex processes, the use of pro-
prietary and confidential information, an interna-
tional focus, a fast-paced, competitive market,
and in some fields, government regulation.

Complexity. The complexity of high-tech busi-
nesses is mainly due to the fact that high-tech
products and services are grounded in the do-
mains of applied science or engineering, or both.
Let’s look at three high-tech business examples:
aerospace, information technology (I'T)/telecom-
munications, and biotechnology.

The aerospace industry designs and manufac-
turers everything that travels through the air or
space, including civil and military aircraft, guided
missiles, space vehicles, communications satellites
that are placed into geostationary orbit ap-
proximately 22,300 miles above the earth’s sur-
face, and rockets for launching them into space.

manufacture of “enterprise systems”—i.e., elec-
tronic equipment and software that help busi-
nesses address particular problems.> These prod-
ucts include, for example, large-scale servers,
storage systems, and networking equipment.
Designing these systems is a complex and intri-
cate business, especially configuring the software
elements.*

Biotechnology, the third high-tech example,
combines the use of science and technology.
Let’s begin with a definition. The United Na-
tions Convention on Biological Diversity defines
“biotechnology” as any technological application
“that uses biological systems, living organisms, or
derivatives thereof, to make or modify products
or processes for specific use.” How complex is
the business of biotechnology? Well, in medi-
cine, years of research, development and testing
result in new pharmaceutical products, medical
devices, and surgical and radiological processes.
Biotechnology research in medicine has led to:
the map of the human genome, an important step
in understanding certain diseases and developing
treatments for them; stem cell research, which is
being used to regenerate damaged tissues and
even clone certain body parts; and genetic testing
for hereditary diseases.®

Biotechnology is not limited to medicine and
health. Agricultural biotech, for instance, has
enjoyed notable, if sometimes controversial,
advances, including the development of geneti-
cally engineered, herbicide-tolerant, insect-resist-
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ant crops.” Industrial and environmental biotech-
nology has developed enzymes to produce bio-
plastics and biofuels. It has also employed the
process of bacterial bioleaching to extract metals
from ores.! On the environmental front, science
has developed bio-remediation processes to elim-
inate pollutants in water and soils.”

Biotechnology may provide solutions to many
challenges facing our world; but, as many authors
have noted, finding these solutions is a demand-
ing and highly complex endeavor.!

To resolve a dispute in a high-tech business
may require an understanding of the complex sci-
ence or technology behind the business. Thus,
the ability to comprehend this kind of informa-
tion can be very important in the context of a
business conflict.

Proprietary, Confidential Information. One typi-
cally finds that high-tech companies possess pro-
prietary and/or confidential business information,
including trade secrets, from which they derive
significant economic value. Much of this infor-
mation can be technical or scientific in nature.
Examples include engineering methods, comput-
er programs (particularly source code), chemical
formulas and algorithms. Companies do not wish
for this information to be made public, let alone
to be revealed to a business competitor in litiga-
tion.!!

International Business. For some time, parties to
international agreements have chosen interna-
tional arbitration with an established arbitration
institution to resolve cross-border disputes be-
cause, among other things, arbitration avoids
being forced to litigate in a national court, espe-
cially in the home country of the other party.
Many high-tech companies have international
contracts with foreign partners, licensees or
licensors, distributors, suppliers and customers.
Since these agreements can give rise to many dif-
ferent types of disputes, high-tech companies
should follow their commercial brethren in
choosing international arbitration.

Fast-Paced Markers. High-tech companies
operate in fast-paced, commercial markets, which
are driven by intense competition. These compa-
nies need to be agile and innovative in order to
remain technologically competitive. They must
be able to promptly correct problems identified
by their customers and readily improve their own
systems. (That is why every year or two we hear
advertisements for a new operating system for
our computers.) One high-tech company has
noted on its Web site that “[s]hort product life
cycles, fast changing consumer preferences and
rapidly changing technologies make speed-to-
market essential.”!? There is a possibly apoc-
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ryphal anecdote illustrating the “severity of prod-
uct iterations” and the need for companies to be
in “a continuous state of major new product
development, making it difficult to meet objec-
tives for revenue and margins.”"® Its subject is a
network equipment company that issued a press
release announcing a new product that also “dis-
cussed the product that would obsolete the prod-
uct being announced.”!*

Because of the intense focus on innovation and
product development, high-tech companies can-
not afford to become bogged down in a lengthy
dispute resolution process like litigation, as anoth-
er commentator noted.”’ Being involved in a court
case can divert more than financial resources, it
can also divert the attention of management and
employees away from the core business.

Government Regulation. Some high-tech busi-
nesses—particularly, aerospace, telecommunica-
tions and biotechnology—are subject to govern-
ment oversight. This can add legal and regulatory
complexity to the enterprise.

In the aerospace sector, for example, the
Federal Aviation Administration regulates airline
safety in the United States, while this agency’s
Office of Commercial Space Transportation
must approve rocket launches and space vehicles.
The U.S. Departments of State and Defense reg-
ulate the deployment of communications satel-
lites because these products could be used im-
properly to transfer defense-related technologies
and services to foreign recipients. For this reason,
communications satellites and launch vehicles are
listed on the U.S. Munitions List. They are also
subject to the U.S. International Traffic in Arms
Regulations.!®

In the telecommunications field, the U.S.
Federal Communications Commission and simi-
lar agencies abroad regulate terrestrial and satel-
lite-based telecommunications networks. These
networks are also subject to the rules of the
International Telecommunications Union, an
agency of the United Nations headquartered in
Geneva.

In the biotech arena, advances in environmen-
tal science may generate regulation by the
Environmental Protection Agency, while new ag-
ricultural technology tends to trigger oversight
by the Food and Drug Administration and the
U.S. Department of Agriculture.

Because high-tech companies often operate in
a highly regulated environment, they not only
require skilled scientists and engineers for
research and development, they also need knowl-
edgeable lawyers and other professionals to help
them address challenging regulatory and compli-
ance issues.
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Why Arbitration Is Ideal for High-Tech
Disputes

The lack of an expert decision maker in litiga-
tion is the principal reason why arbitration is better
suited to resolve complex technical or scientific dis-
putes. In court litigation, trial judges are randomly
assigned to cases. Though highly intelligent, a
judge may have little or no experience in the high-
tech field involved in the case assigned to him or
her, and little or no exposure to a high-tech con-
tract or the laws and regulations that apply to it.

Also, judges are often burdened by a heavy
caseload. This means that they have limited time
in which to delve into the factual and legal com-
plexities of a high-tech dispute. Jurors are gener-
ally no better able to comprehend scientific or
technical testimony, since most are lay people
with no particular technological, scientific, or
legal expertise (although there are exceptions).!”
Thus, presenting complex technical, scientific
and even legal issues to a jury is considered to be
fraught with peril.!

The risk of an inexpert decision maker is a key
disadvantage of using litigation to resolve high-
tech disputes. Arbitration solves this problem and
it offers other key advantages for parties to high-
tech disputes.

Qualified Expert Arbitrators. The principal ad-
vantage is that in arbitration, the parties can
agree in their contract to appoint an experienced
arbitrator who has knowledge of the industry
involved in the dispute, knows the “customs” or
“usages” in the trade, has expertise in the science
and/or technology involved, and is familiar with
the applicable legal and regulatory framework, if
relevant to the dispute.

The parties may agree to the number of arbi-
trators as well. They can have one or three arbi-
trators decide their dispute and agree to the man-
ner of arbitrator selection.!” In a very large dis-
pute involving multiple areas of expertise, it
could be helpful to have a panel with one arbitra-
tor who is expert in one area (e.g., an engineer or
chemist) and another who has expertise in anoth-
er area (e.g., an accountant), with a lawyer as the
chair. If cost is a concern, the parties could
decide that a single arbitrator should decide the
dispute. In that situation, the parties usually
agree to select an arbitrator agreeable to both
parties, who is most often a lawyer. (Some
lawyers will not appoint a non-attorney as a sole
arbitrator, given that legal knowledge is often
needed to resolve issues of jurisdiction and arbi-
trability, discovery disputes or evidentiary prob-
lems.)

Alternatively, the parties could designate an
arbitral institution to select the arbitrator or

panel. More often, however, the administrating
institution provides the parties with a list of qual-
ified arbitrators for the parties to consider, with
the institution appointing an arbitrator or chair
only if the parties are unable to agree.

The parties can determine the qualifications
they want the arbitrator or panel to have and
specify them in their arbitration agreement.
(Parties should avoid language that is too specific
or limiting to retain flexibility at the time the
arbitrator or panel is appointed.) In addition to
technical and scientific expertise, important qual-
ifications include experience in deciding high-
tech disputes, solid arbitration management
skills, and a reputation for fairness and even-
handedness. For a dispute involving legal issues,
attorneys with experience advising high-tech
companies on applicable laws and regulations
usually are better candidates to serve as arbitrator
than engineers or scientists. Familiarity with
patent laws is likely to be desirable in a patent
validity or infringement dispute. Practical knowl-
edge of the regulatory environment also could be
useful and help ensure a thoughtful outcome if a
dispute involves the aerospace, telecommunica-
tions or biotechnology industry.

An arbitrator’s schedule is important. Some-
times the most well-known experts are too busy
to devote sufficient time to the case or to sched-
ule consecutive hearing days. A less well-known
expert may be a better choice. In any event, an
experienced arbitrator of high-tech disputes will
be better equipped than most judges to give a
case the attention it deserves in order to reach a
sound and reliable decision. Based on this factor
alone, arbitration is decidedly superior to litiga-
tion for resolving high-tech disputes.

A Faster Process. Who expected texting to re-
place e-mail? That is how fast the pace of the
technology sector is moving. That sector, with its
vast array of new products, services and applica-
tions, needs a quick and efficient dispute resolu-
tion process so that valuable resources (both
human and financial) are not diverted away from
new product development. As one author noted:
“Players in fast-paced technology markets cannot
afford to have progress stalled for lengthy and
expensive litigation.”?? In the patent area, for
example, while a U.S. patent has statutory pro-
tection for roughly 20 years, its effectiveness may
diminish more quickly given the rapid advance-
ment of technology.?!

The distractions and uncertainties surrounding
lengthy legal battles can disrupt any business, but
they affect high-tech firms even more intensely,
given the pressure to outperform the competition
and get products to market first.
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Another consideration favoring the use of arbi-
tration over litigation is that it is less adversarial
and can cause less damage to established long-
term relations with suppliers, business partners
and customers. Ongoing business relationships
are often a casualty of protracted litigation.

It must be acknowledged that arbitration has
been criticized recently for not living up to its
potential as an efficient and economical dispute
resolution process.?? Various factors contribute
to the perception that arbitration can be time-
consuming and costly, perhaps as costly as litiga-
tion. One is that advocates seeking to achieve the
best outcomes for their clients have interjected
litigation-like techniques into arbitration—con-
tentious advocacy, uncontrolled discovery, ag-
gressive motion practice, and other adversarial
techniques aimed at achieving a “leg-up” in the
contest. These tactics invariably increase the
duration and cost of the process and thereby
compromise arbitration’s hallmark features.
However, the arbitrator and the parties’ counsel
can take steps to curb the use of such tactics and
agree to procedures to speed the process without
compromising fairness. A large commercial dis-
pute often requires greater discovery than a rou-
tine arbitration. However, delay and cost are not
an inherent part of arbitration. Quite the oppo-
site, they are contrary to arbitration’s core objec-
tives.

A Final Process with Limited Appeal Rights.
There is no appeal on the merits in arbitration.??
The arbitrator’s ruling is given great deference
and generally may not be overturned for errors of
law. This is a key difference between arbitration
and litigation in court. This difference means
that companies that choose arbitration over liti-
gation save money by avoiding time-consuming
court appeals.

However, if the parties desire broader appeal
rights, they can agree to appeal an arbitral award
to a panel of appellate arbitrators.’* At least two
provider organizations offer appeal procedures in
arbitration. The appeal process is streamlined to
provide time limits, briefing restrictions, and/or
deadlines for issuance of a decision by an arbitra-
tor appeal panel.

Discovery. Discovery is often blamed for the
high cost of litigation. When arbitration becomes
expensive, the reason is often that the parties
engaged in unlimited discovery.

Parties should never seek more discovery than
needed to present evidence to the arbitrator to
make a fair decision. There is no advantage to
discovering repetitive information. Arbitrators
are trained to disallow its use in the interest of
conducting an efficient process.
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The critical task for arbitrators is to maintain
arbitral efficiency while affording each party a full
opportunity to present its case. Because arbitra-
tion is a consensual process based on party agree-
ment, arbitrators do not have unlimited power to
curtail discovery where counsel agree to an unbri-
dled discovery plan. But arbitrators can use the
power of persuasion to urge parties and advocates
to limit the scope of discovery to what is essential
given the nature and complexity of the case.

Escalating cost and duration of arbitration due
to the use of litigation procedures have captured
the attention of many in the arbitration commu-
nity. The American College of Commercial
Arbitrators (CCA) held a well-attended national
summit in the fall of 2009 on how to address this
problem. The participants came from arbitra-
tion’s principal constituencies—in-house counsel,
outside counsel, provider organizations and arbi-
trators. The participants considered proposals to
reduce delay and cost in commercial arbitration.
The CCA recently issued a white paper contain-
ing its conclusions together with protocols (i.e.,
best practices) for each of the stakeholders in
arbitration: business users and in-house counsel,
provider organizations, outside counsel, and arbi-
trators.?

Key suggestions in the white paper include
limiting document discovery to that for which
there is a demonstrable need; limiting the num-
ber of discovery depositions and pre-hearing
motions; and setting time limits on each stage of
an arbitration, including the hearing on the mer-
its. The CCA suggests that provider organiza-
tions develop rules to promote improvements to
the arbitral process. As a result of CCA’s exem-
plary work, all stakeholders in arbitration, but
particularly arbitrators, are on notice of their
responsibility to advise against introducing into
arbitration adversarial litigation practices that
erode arbitral efficiency.

Even while litigation practices continue to
challenge arbitral efficiency, improvements can
be made in the process if the parties’ in-house
counsel attend the preliminary conference and
arbitration hearings and make outside counsel
aware of the client’s goals for an efficient but fair
arbitration. Incorporating these and other “best
practices” in arbitration means that, in contrast
to court litigation, high-tech companies can
obtain a faster and less costly resolution of their
disputes in arbitration.

Protecting Confidential Information. Preserving
the confidentiality of trade secrets and other con-
fidential or proprietary business information is
critical for technology-based companies. Non-
disclosure or confidentiality agreements are used
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routinely in a variety of commercial settings to
protect trade secrets and confidential business
information.?¢ Pursuant to such agreements, par-
ties agree not to disclose trade secrets or other
confidential information furnished to them dur-
ing the course of a business relationship or com-
mercial transaction. As noted by one commenta-
tor, confidentiality is “a giant issue” when a tech-
nology-related dispute arises.?’

The issue is much more problematic in litiga-
tion than in arbitration. Judicial proceedings in
the United States and many other countries are
open to the public. As a result, anyone may be
able to access documents filed with or issued by
the court. At least in this country, motions are
argued and trials are held in a public courtroom
and anyone can enter the courtroom and watch
the proceedings. A litigant may request that con-
fidential documents and other forms of informa-
tion be filed under seal, or that the courtroom be
closed to the public. However, such requests are

keep their business private and their reputations
intact. Keeping disputes out of the press is vital
to that goal.

The commercial arbitration rules of respected
U.S. arbitration organizations require arbitrators
and the administering organization not to dis-
close any arbitration matters relating to a case.
For example, the AAA commercial rules provide:
“The arbitrator and the AAA shall maintain the
privacy of the hearings unless the law provides to
the contrary.”?” Most international arbitration
rules have similar confidentiality provisions.*°
The International Arbitration Rules of the AAA’s
International Center for Dispute Resolution
(ICDR) state that: “Confidential information dis-
closed during the proceedings by the parties or
by witnesses shall not be divulged by an arbitra-
tor or by the administrator. Except as provided in
Article 27, unless otherwise agreed by the parties,
or required by applicable law, the members of the
tribunal and the administrator shall keep confi-

Recognizing the privacy benefits of arbitration,
another commentator has said that “the most
compelling reason for arbitrators in [the high-tech]
arena is a concern for trade secrets.”

not readily granted in view of the strong public
policy in favor of open judicial proceedings.
Moreover, court decisions in this area can be
inconsistent and unpredictable.

Jury trials pose their own disclosure risks, par-
ticularly after the trial is over, for jurors often
speak openly to the press once they are released
from jury service.

Arbitration, by contrast, is a private process
that permits the parties to resolve their dispute
out of the public eye. Although there is no law
making arbitration a confidential process or con-
ferring a confidentiality privilege on documents
or materials used during the process, it is never-
theless a more private proceeding than litigation.
Recognizing the privacy benefits of arbitration,
another commentator has said that “the most
compelling reason for arbitrators in [the high-
tech] arena is a concern for trade secrets.”?®

Arbitration permits the parties to enter into a
confidentiality agreement shielding from public
view and potential disclosure, not only the docu-
ments and other information exchanged, but also
the very existence of the arbitration and the
award. Some companies do not mind having a
reputation for being litigious but others want to

dential all matters relating to the arbitration or

the award.”’!

The Code of Ethics for Arbitrators in Com-
mercial Disputes also requires arbitrators to keep
confidential all matters relating to an arbitration
proceeding and the decision.*?

Given the importance of confidentiality, high-
tech businesses should provide in any arbitration
clause, at a minimum, that all arbitration pro-
ceedings shall be conducted on a confidential
basis.

When arbitration commences and the arbitra-
tor is appointed, the issue of confidentiality is
usually brought up for discussion at the first pre-
hearing conference. The parties usually agree on
the terms of confidentiality applicable to docu-
ments and information disclosed during the pro-
ceedings, and those terms are frequently embod-
ied in a protective order issued by the arbitra-
tor.>3 Such agreements address, among other
issues:

® Procedures for designating documents or
information as confidential.

® Persons who may have access to confidential
documents and information (e.g., attorneys of
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record, technical or other consultants, experts,
arbitrators, and employees of administering
organization)

* Whether any highly-competitive or sensitive
information should be subject to special
restrictions.

* How the agreed-upon terms shall apply to
documents and information disclosed by non-
parties participating in the arbitration.

Disputes that arises over the terms of a confi-
dentiality agreement are normally resolved by the
arbitrator.

There are some circumstances where informa-
tion concerning an arbitration might lose its pro-
tected status under a confidentiality agreement.
For example, upon conclusion of an arbitration,
the prevailing party may file a motion in a court
of law for the purpose of enforcing the award, or
the losing party may seek to vacate (i.e., set aside)
the award. In addition, public companies in-
volved have certain disclosure obligations under
the federal securities laws and therefore may be
required to report material financial risks or out-
comes if they are involved in any arbitration or
court proceeding related to arbitration. However,
such reports would normally disclose the exis-
tence of the proceeding and the claims and
defenses of the parties, but they would not dis-
close the content of trade secrets or specific sen-
sitive business information.

It is possible that a third party involved in an
unrelated dispute with a high-tech company may
seek to discover evidence from an earlier arbitra-
tion involving that company. Whether such dis-
covery will be allowed is usually determined by a
court, which will balance the privacy expectations
of the high-tech party against the third party‘s
need for the evidence and its lack of availability
by other means.**

Nevertheless, by choosing arbitration over liti-
gation, high-tech businesses can negotiate confi-
dentiality protections, though at a later time
some information related to the arbitration may
end up being disclosed. If parties choose litiga-
tion, they may be able to persuade the judge to
issue a confidentiality order pertaining to trade
secrets and certain other confidential business
information. But there can be disputes over the
nature and extent of those orders. Also, the exis-
tence of a court case and the documents filed in
court, including pleadings, motions and briefs,
usually will be subject to viewing by anyone who
takes the time to go to the courthouse and view
the court’s file.

International Operations. The spread of technol-
ogy has been a catalyst to international com-
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merce. International supply chains and distribu-
tion networks have enabled many high-tech busi-
nesses to provide products and services on a glob-
al scale.”® Information technology is perhaps the
best example of an international enterprise, for
practically all meaningful businesses around the
world now rely on advanced IT systems and ap-
plications to achieve efficiency in product design,
manufacturing, marketing, sales and other busi-
ness functions.

Biotechnology is also a global enterprise made
possible by demand for innovative biotech prod-
ucts and processes—medical, pharmaceutical,
agricultural, industrial and environmental—
which are manufactured, licensed and distributed
around the world.

Disputes can arise in the international com-
mercial environment as easily as in the domestic
context, perhaps more so given that the parties
are often from different countries with different
cultural mores and expectations. International
arbitration better meets the dispute resolution
needs of technology companies operating inter-
nationally for the following reasons.

International Arbitration’s Benefits. International
litigation poses a variety of uncertainties and
risks. Jurisdictional issues frequently arise as to
which courts can properly hear a claim, and par-
ties sometimes bring legal actions in multiple
jurisdictions simultaneously, which increases the
cost of litigating and can lead to inconsistent
results.

Litigating in a foreign country can be prob-
lematic if the local court is in the other party’s
home country. Local courts may afford a “home-
party advantage” to the local company due to bias
on the part of a local judge or jury. Litigating
abroad can also be problematic if the local court
has little or no experience in international trans-
actions or the subject matter of the dispute.
Moreover, no general counsel wants to subject
the company to unfamiliar foreign laws, rules, or
customs, or be required to litigate in a language
that company officers and employees do not
understand. These are not the only risks involved
in litigating abroad, but for purposes of this arti-
cle, these will suffice.

International arbitration is not beset by these
risks. The advantages of arbitration discussed
above are all available in international arbitration,
including appointing neutral arbitrators who are
experienced in the field and who will resolve a
dispute objectively and impartially. An arbitration
agreement can provide that the arbitrator or arbi-
trators, or the chair of a panel, shall not be a
national of (or reside in) the same country as any
party. International arbitration also permits the
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parties to select the substantive law governing the
contract, the procedural law that will govern the
arbitration, and the procedural rules of a neutral
administrating organization to apply to the pro-
ceeding. Parties can also specify the language in
which arbitration proceedings will be conducted
and whether transcripts will be translated into
other languages.

A major advantage of international arbitration
is that foreign arbitral awards can
be enforced around the world
under the 1958 United Nations
Convention on the Recognition
and Enforcement of Foreign
Arbitral Awards (the New York
Convention).*S Generally speak-
ing, Article IIIT provides that
“Contracting States shall recog-
nize and enforce” foreign arbitral
awards, with a limited number of
exceptions that permit the court
to refuse enforcement.’’ To date,
the New York Convention has
been ratified by 145 nations,
including all of the major trading countries. This
success affords a high degree of confidence to
parties to international arbitration agreements
that the courts of most countries will enforce the
convention’s provisions.

Foreign court judgments are not as easily
enforced in the courts of another country.*® Thus,
in litigation there is a risk that a favorable foreign
court judgment will not be enforced international-

Litigating in a
foreign country
can be problem-
atic if the local

court is in the

other party’s
home country.

by the courts of another country generally
depends on the highly discretionary and unpre-
dictable principle known as “comity.” Courts con-
sider whether the foreign tribunal would recognize
a judgment of the court where enforcement is
sought, whether the judgment violates public poli-
cy, and other issues.

For these reasons international arbitration has
become the accepted means of dispute resolution
for disputes that have an interna-
tional aspect. Given the enor-
mous risks of litigating in foreign
courts, it makes no sense for tech-
nology companies to choose liti-
gation to resolve international
business disputes.

Conclusions

High-tech companies develop
solutions for some of the world’s
greatest problems and enhance
our well being as a result. The
development and marketing of
new and innovative technology-
based products and services will produce more
commercial contracts. High-tech companies and
their partners, suppliers, customers and others
need to anticipate the possibility that disputes
may arise during the course of their contractual
relationship and prepare to address those disputes
with a dispute resolution mechanism that serves
their special needs. For reasons explained in this
article, arbitration meets those needs most direct-
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